STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON, DI VI SI ON
OF REAL ESTATE,

Petiti oner,
VS. Case No. 97-2675

Rl CHARD M CHAEL REGAZZI and
ATLANTI C RENTALS, | NC.

Respondent s.

N N N N N N N N N N N N N

RECOMVENDED ORDER

A formal hearing was held by the Division of Admnistrative
Hearings, before Adm nistrative Law Judge, Daniel M Kilbride, in
Mel bourne, Florida, on Cctober 17, 1997. The foll ow ng
appear ances were entered:

APPEARANCES

For Petitioner: Daniel Villazon, Senior Attorney
Depart nent of Business and
Pr of essi onal Regul ati on
Post O fice Box 1900
Ol ando, Florida 32802

For Respondents: Richard M chael Regazzi, pro se
6211-B North Atlantic Avenue
Cape Canaveral, Florida 32920

STATEMENT OF THE | SSUE

Whet her the Respondents' Florida real estate |licenses should
be di sciplined based upon the follow ng charges, as alleged in
the adm ni strative conpl aint:

COUNTS | and Il: Wether Respondent Ri chard M chael Regazzi

("Regazzi") is guilty of fraud, m srepresentation, conceal nent,



fal se prom ses, false pretenses, dishonest dealing by trick
schene or device, cul pable negligence, or breach of trust in any
busi ness transaction in violation of Section 475.25(1)(b),

Fl ori da Stat utes.

COUNT 111: \Whether Respondent Regazzi is guilty of failure
to maintain trust funds in the real estate brokerage escrow bank
account or sone other proper depository until disbursenent
t hereof was properly authorized in violation of Section
475.25(1) (k), Florida Statutes.

COUNT 1V: \Wether Respondent Atlantic Rentals Realty, Inc.
is guilty of failure to maintain trust funds in the real estate
br oker age escrow bank account or some other proper depository
until disbursenent thereof was properly authorized in violation
of Section 475.25(1)(k), Florida Statutes.

COUNT V: \Whet her Respondent Regazzi is guilty of failure to
prepare the required witten nonthly escrow statenent -
reconciliations in violation of Rule 61J2-14.012(2) and (3),

Fl orida Adm nistrative Code, and therefore in violation of
Section 475.25(1)(e), Florida Statutes.

COUNT VI: \Wether Respondent Atlantic Rentals, Inc. is
guilty of failure to prepare the required witten nonthly escrow
statenent-reconciliations in violation of Rule 61J2-14.012(2) and
(3), Florida Adm nistrative Code, and therefore in violation of
Section 475.25(1)(e), Florida Statutes.

COUNT VI1: \Whether Respondent Regazzi is guilty of having

been found guilty for a third time of m sconduct that warrants



hi s suspension or has been found guilty of a course of conduct or
practices which shows that he is so inconpetent, negligent,

di shonest, or untruthful that the noney, property, transactions,
and rights of investors, or those with whom he nmay sustain a
confidential relation, may not safely be entrusted to himin

viol ation of Section 475.25(1)(0), Florida Statutes.

PRELI M NARY STATEMENT

By an Adm nistrative Conplaint filed February 14, 1997, the
Petitioner, Departnent of Business and Professional Regulation,
Division of Real Estate, alleged that the Respondents viol ated
various statutes and rules. The Respondents disputed the
all egations of fact and requested a formal hearing. This matter
was referred to the Division of Adm nistrative Hearings on
June 4, 1997 and set for hearing. This matter was conti nued once
at the request of the Petitioner.

A formal hearing was held on Cctober 17, 1997, in Ml bourne,
Florida. At hearing, Petitioner called one wtness, Investigator
Maria Ventura, and five exhibits were admtted in evidence.
Respondent Regazzi testified on his own behalf and called WIIiam
Pace as an adverse witness. Respondents offered one exhibit into
evidence. A transcript of the proceeding was filed on
Novenmber 10, 1997. Petitioner filed its proposed recomended
order on Novenber 21, 1997. Respondents have not filed proposals
as of the date of this order. Based on the evidence, the
follow ng findings of fact and concl usions of |aw are determ ned.

FI NDI NGS OF FACT




1. Petitioner is a state governnent |icensing and
regul atory agency charged with the responsibility and duty to
prosecute Adm nistrative Conplaint pursuant to the |laws of the

State of Florida, in particular Section 20.165, Florida Statutes,



and Chapters 120, 455 and 475, Florida Statutes, and the rules
promul gat ed pursuant thereto.

2. Respondent Regazzi is, and was at all tinmes materi al
hereto, a licensed Florida real estate broker. License nunber
0273453 was issued in accordance with Chapter 475, Florida
Statutes. The last |icense issued was as a broker in care of
Atlantic Rentals, Inc., 6811 North Atlantic Avenue, No. B, Cape
Canaveral , Florida.

3. Respondent Atlantic Rentals, Inc. is, and was at al
tinmes material hereto, a corporation registered as a Florida real
estate broker having been issued |license nunber 0273444 in
accordance with Chapter 475, Florida Statutes. The |ast |icense
i ssued was at the address of 6811 North Atlantic Avenue, No. B
Cape Canaveral, Florida.

4. At all times nmaterial hereto, Respondent Regazzi was
i censed and operating as the qualifying broker and officer of
Respondent Atlantic Rentals, Inc.

5. On January 28, 1997, Petitioner's Investigator Maria
Ventura ("I nvestigator Ventura") conducted an audit of
Respondent s’ escrow account #3601612291, nai ntai ned at
Nat i onsBank and titled Atlantic Rentals, Inc., Miulti Unit escrow
Account (escrow account).

6. On January 28, 1997, Respondents had a reconcil ed bank
bal ance of $46, 166. 93.

7. As of January 28, 1997, Investigator Ventura determ ned

t hat Respondents had a total trust liability of $84,586.77.



8. By conparing Respondents' reconciled bank bal ance with
Respondents' trust liability, it was determ ned that Respondents
had a shortage of $38,419.84 in their escrow account.

9. In addition, Respondents were not perform ng nonthly
reconciliations of their escrow account.

10. On January 28, 1997, Respondent Regazzi prepared a
monthly reconciliation statenent (reconciliation statenent) for
Decenber 1996, and provided it to Petitioner on the sane day.
Respondent Regazzi's reconciliation statenment indicated that
there was shortage of $28,885.36 in the escrow account.

11. Respondent Regazzi's reconciliation statenent is not
si gned, and does not indicate what nonth was being reconcil ed.
The statenent indicates that the reconcil ed bank bal ance and
trust liability agree when, in fact, the reconciliation statenent
i ndi cates a shortage of $28, 885. 36.

12. Respondent Regazzi's expl anation of how the funds were
renmoved fromthe escrow account by a third party is not credible.
Even if this account were credible, it does not | essen Respondent
Regazzi's cul pability.

13. On April 21, 1992, the Florida Real Estate Conm ssion
("FREC') issued a final order whereby Respondent Regazzi was
found guilty of msconduct and was fined $200, and pl aced on
probation for one year with a requirenment to conplete and provide

sati sfactory evidence to the Departnent of having conpleted an



approved 30- hour broker managenent course. Respondent

successfully conpleted the terns of probation.



14. On Novenber 12, 1996, the FREC issued a final order
wher eby Respondent Regazzi was fined $250 for m sconduct and
Respondent Atlantic Rentals, Inc. was reprinmanded.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Section 120.57(1), Florida Statutes.

16. The Petitioner's authority to prosecute this matter is
derived from Chapters 455 and 475, Florida Statutes.

17. Section 475.25, Florida Statutes, provides that the
Florida Real Estate Comm ssion may suspend a |icense for a period
not exceeding ten years; revoke a real estate |icense; may inpose
an adm nistrative fine not to exceed $1, 000 for each count or
separate offense; and nmay inpose a reprinmand or, any or all of
the foregoing, if it finds that a |icensee has violated Section
475.25(1)(b), (e),(k), or (0), Florida Statutes.

18. Petitioner has the burden of proof as to the
al l egations contained in the Admnistrative Conplaint. Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977). In license disciplinary proceedings, the
burden of proof is by clear and convincing evidence. Ferris v.
Turlington, 510 So. 2d 292 (Fla. 1987).

19. A real estate broker is charged with know edge of

Chapter 475. Wallen v. Florida Departnent of Professional

Regul ation, Division of Real Estate, 568 So. 2d 975, (Fla. 3rd

DCA 1990) .






20. As real estate licensees in Florida, the Respondents
occupy a status under law with recognized privil eges and

responsibilities. Zichlinv. DIl, 25 So. 2d 4, (Fla. 1946);

United Hones, Inc. v. Mdss, 54 So. 2d 351 (Fla. 2nd DCA 1963).

21. Inasnuch as a real estate licensee in Florida bel ongs
to a privileged class, the State has prescribed a high standard

of qualifications. Zichlin, supra. "The |law specifically

required that a person, in order to hold a real estate |license,
must make it appear that heis . . . trustworthy . . . and that

he bears a good reputation for fair dealing." MKnight v.

Fl ori da Real Estate Conm ssion, 202 So. 2d 199 (Fla. 2nd DCA

1967), cert. denied 209 So. 2d 672 (Fla. 1968).

22. Further, in Dreyer v. Florida Real Estate Conm ssion,

370 So. 2d 95, 98 (Fla. 4th DCA 1979), the court stated:

No action of a real estate broker or sal esman can
result in greater danmage to the noney and property of
investors and those with whom the regi strant may
sustain a confidential relation than m susing funds
entrusted to the registrant by his client.

The Dreyer court went on to hold that the broker is ultimately
responsi bl e for proper trust accounting practices notw thstandi ng

if such errors were caused by a subordinate. Dreyer, supra at

100.

23. Finally, the act that no identifiable person has been
shown to have been injured by a |licensee's conduct does not
absol ve the |licensee of a violation of Chapter 475. H ne v.

Florida Real Estate Comm ssion, 61 So. 2d 182, 183 (Fla. 1952);

See al so Dreyer, supra, 370 So. 2d at 99.
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24. Section 475.25(1)(b), Florida Statutes, provides:

(1) The conmmssion may . . . place a licensee,

registrant, or permttee on probation; may suspend a

license, registration, or permt for a period not

exceeding 10 years; may revoke a license, registration,

or permt; may inpose an admnistrative fine not to

exceed $1,000 for each count or separate offense; and

may issue a reprimand, and any or all of the foregoing,

if it finds that the licensee, registrant, permttee,

or applicant . . . [h]as been guilty of cul pable

negl i gence or breach of trust in any business

transacti on.

25. Petitioner has established by clear and convincing
evi dence that the foregoing conduct concerning the manner in
whi ch Respondents mai ntai ned or supervised trust funds
constituted cul pabl e negligence and breach of trust in violation
of Section 475.25(1)(b), Florida Statutes.

26. Respondent Regazzi's conduct goes to the central thene
of professional licensure in the State of Florida. Respondent
Regazzi clearly failed to Iive up the standards required of
licensed real estate professionals. Respondent Regazzi used his
clients' security deposits either for his own personal benefit or
he permtted it to be used for the personal benefit of another.
In either event, Respondent Regazzi breached the trust of his
clients. Hs actions subjected his clients to the very real
possibility that their security deposits wll not be avail able
when request ed.

27. Therefore, there is clear and convincing evidence that
t he Respondents, each of them are guilty of having commtted a

violation of Section 475.25(1)(b) (1995), Florida Statutes, as

alleged in Counts | and Il of the Adm nistrative Conpl aint.
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28. Section 475.2(1)(k), Florida Statutes, (1995) provides:

The Florida Real Estate Conm ssion nmay suspend a
license for a period not exceeding ten years; revoke a
real estate license; may inpose an adm nistrative fine
not to exceed $1,000 for each count or separate

of fense; and nmay inpose a reprinmand or, any or all of
the foregoing, if it finds that a licensee failed, if a
broker, to imedi ately place, upon receipt, any noney,
funds, deposit, check, or draft entrusted to him by any
person dealing wwth himas a person dealing with him as
a broker in escrowwith a title conpany, banking
institution, credit union, or savings and | oan

associ ation | ocated and doing business in this state,

or to deposit such funds in a trust or escrow account
mai ntai ned by himw th sone bank, credit union, or

savi ngs and | oan associ ation | ocated and doi ng busi ness
in this state, wherein the funds shall be kept until

di sbursenent thereof is properly authorized.

29. Respondents have violated Section 475.25(1)(k), Florida
Statutes (1995), by having negative balances in their escrow
accounts. They were not maintaining trust funds in escrow.

30. Therefore, there is clear and convincing evidence that
Respondents are guilty of having commtted a violation of Section
475.25(1)(k), Florida Statutes (1995), as alleged in Counts |1
and IV of the Adm nistrative Conpl aint.

31. Rule 61J2-14.012(2) and (3), Florida Adm nistrative
Code, provides:

[a]t | east nonthly, a broker shall cause to be nade a
witten statenent conparing the broker's tota
liability with the reconcil ed bank bal ance(s) of al
trust accounts. The broker's trust liability is
defined as the sumtotal of all deposits received,
pendi ng and being held by the broker at any point in
tinme. The mnimuminformation to included in the

mont hly statement-reconciliation shall be the date the
reconciliation was undertaken, the date used to
reconcil e the bal ances, the nane of the bank(s), the
nanme(s) of the account(s), the account nunber(s), the
account bal ance(s) and date(s), deposits in transit,
out standi ng checks identified by date and check nunber,
and any other itenms necessary to reconcile the bank

14



account bal ance(s) with the bal ance per the broker's
checkbook(s) and other trust account books and records
di sclosing the date of receipt and the source of the
funds. The broker shall review, sign and date the
nmont hl y statenment-reconciliation

[ W] henever the trust liability and the bank bal ances do
not agree, the reconciliation shall contain a
description or explanation for the difference(s) and
any corrective action taken in reference to shortages
or overages of funds in the account(s). Wenever a
trust bank account record reflects a service charge or
fee for a non-sufficient check being returned or
whenever an account has a negative bal ance, the
reconciliation shall disclose the cause(s) of the
returned check or negative bal ance and the corrective
action taken.

32. Section 475.25(1)(e), Florida Statutes, provides:

The Comm ssion may suspend a |icense for a period not

exceeding ten years, may revoke a real estate |license;

may i nmpose an adm nistrative fine not to exceed $1, 000

for each account or separate offense; and may inpose a

reprimand; if it finds that the licensee . . . [h]as

vi ol ated any of the provisions of this chapter or any

| awful order or rule made or issued under the

provi sions of this chapter or chapter 455.

33. Respondents violated Rules 61J2-14.012(2) and (3),
Florida Adm nistrative Code, and therefore are in violation of
Section 475.25(1), Florida Statutes, in that Respondents failed
to performnonthly reconciliations. The one reconciliation
st at enent Respondent Regazzi prepared was not signed and no
corrective action was taken to replace the $28, 885. 36 short age.

34. Furthernore, there is no explanation for the shortage.
Not ably, m ssing is any evidence, other than Respondent Regazzi's
assertions, that a third person caused the shortage.

35. There is clear and convinci ng evidence that Respondents

are guilty of violating Rules 61J2-14.012(2) and (3), Florida

Adm ni strative Code. Therefore, they are in violation of Section

15



475.25(1)(e), Florida Statutes, as alleged in Counts V and VI of

the Adm ni strative Conpl ai nt.
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36. Section 475.25(1)(0o), Florida Statutes (1995),

provi des:
The commssion . . . may revoke a license, . . . if it
finds that the licensee . . . [h]as been found guilty,

for a second tinme, of any m sconduct that warrants his

suspensi on or has been found guilty of a course of

conduct or practices which show that he is so

i nconpetent, negligent, dishonest, or untruthful that

t he noney, property, transactions, and rights of

i nvestors, or those with whom he may sustain a

confidential relation, may not safely be entrusted to

hi m

37. The evidence shows Respondent Regazzi violated Section
475.25(1)(0), Florida Statutes (1995). In two prior separate
cases FREC di sciplined Respondent Regazzi for mshandling trust
f unds.

38. Respondent Regazzi has clearly shown a course of
conduct that indicates that he cannot be trusted with others
trust funds.

39. There is clear and convincing evidence that Respondent
Regazzi is guilty of having commtted a violation of Section
475.25(1)(0), Florida Statutes (1995), as alleged in Count VIII
of the Adm nistrative Conplaint.

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is

RECOMVENDED t hat

1. Respondent Regazzi be found guilty of violating Sections
475.25(1)(b), (e), (k), and (o), Florida Statutes (1995), as

charged in the Adm nistrative Conpl aint.
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2. Respondent Atlantic Rentals, Inc. be found guilty of
havi ng viol ated Sections 475.25(1)(b), (k), and (e), Florida
Statutes, as charged in the Adm nistrative Conpl aint.

3. That Respondents Regazzi's real estate |license be
revoked and that he be ordered to pay restitution in the anount
of $38,419.84, plus interest.

4. That Respondent Atlantic Rentals, Inc.'s corporate
br okerage regi stration be revoked.

RECOMMVENDED t his 23rd day of Decenber, 1997, at Tall ahassee,

Leon County, Florida.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of Decenber, 1997

COPI ES FURNI SHED

Dani el Villazon, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
400 West Robinson Street, Suite N-308
Ol ando, Florida 32801

Ri chard M chael Regazzi, pro se
Atlantic Rentals, Inc.

6811-B North Atlantic Avenue
Cape Canaveral, Florida 32920

Henry M Sol ares, Division Director
Departnent of Business and
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Pr of essi onal Regul ati on
Post O fice Box 1900
Ol ando, Florida 32802-1900
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Lynda L. Goodgane
Ceneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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